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Judicial Selection Is Peculiarly a City Problem 


This number contains a report to the Cleveland Bar Association by a 
special committee on judicial selection which is of more than ordinary sig- 
nificance. It is significant because it deals with the most difficult of all the 
problems involved in judicial administration in this country—difficult because 
of political interests and political dogma—and deals with it radically. No dis- 
position is manifested to solve a hard problem in an easy manner. The plan 
proposed by the committee cannot be tried without constitutional amendment. 
The judiciary article cannot be amended without a long and arduous campaign. 

The report is significant because it originates in a typical large city, one in 
which there has always been keen interest in political problems. It is significant 
because it comes soon after the ambitious attempt of the Cleveland Bar Asso- 
ciation to bring out able judicial candidates and conduct a campaign in a dig- 
nified manner. It was only last fall that the Bar Association was keenly disap- 
pointed to find that bar support was not enough in itself to offset undignified 
campaigning and a lavish expenditure of money. 


It is significant because it illustrates a fact we have often referred to—- 
the fact that there are more than two ways to select judges. It is of course 
absurd to suppose that unless judges are elected by popular vote they must 
necessarily be appointed by a governor. There are a number of other ways 
and we need to consider their relative merits. 





We intend to let the report and the ingenious plan speak for themselves. 
But we take this opportunity to say that it is by no means necessary that the 
same mode of selecting trial judges be employed throughout a state. We will 
probably make better progress in our planning if this is recognized. In the 
larger cities the popular election of judges is an obvious failure. It benefits 
only professional politicians, a class whose interests are always diametrically 
opposed to the interests of the public they lead and speak for. In typical semi- 
urban districts the election of judges causes only occasional dissatisfaction. It 
is all but impossible to enlist the people outside the large cities in any move- 
ment to abolish the election of judges. 


The course then is clear. It is time to urge the adoption of a system best 
calculated to secure for the large cities the judicial talent and character they 
so much need, and leave the existing system undisturbed -outside of the large 
cities. There are now only two classes in the large cities strongly committed to 
the elective dogma—the professional politicians and the lawyers. There are 
indications that a majority of the lawyers can be converted to a better system. 
In fact it is only the lack of discussion of plausible methods that keeps most 
lawyers from abandoning support of a system the consequences of which they 
deplore. We believe that a majority of the voters would accept bar leadership 
for reform. So we would like to see offered also in Cleveland or Cincinnati 
or some other large city alternative plans for selecting city judges so that pro- 
fessional thinking will have something to work on. The problem may well be 
studied by city lawyers as a problem of the city first, rather than a problem of 
the entire state. 
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Ohio Looking Five Years Ahead 


The attitude of the people of Ohio toward problems of government is always 
deserving of attention. Ohio may well be considered the typical state. The 
problem of constitutional growth appears to be nearer solution in Ohio than in 
any other state. At one extreme we have Illinois, a state in which amendment 
of the constitution appears to be quite impossible, and at the other extreme 
California, where the constitution has grown out of bounds and continues to 
grow. In Ohio a constitutional convention must be held on every twentieth 
year. The last one resulted in the adoption of a number of amendments which 
were submitted by a competent body of delegates. The next convention will 
be held in 1932 and now, five years in advance, preparation is being made for 
changes which may enable Ohio to secure the best judicial system in the country. 
There is time for study, debate and persuasion. In most states reform of the 
judiciary article is left until the organization of the convention is completed, 
as was the case in Missouri a few years ago. In that instance the very con- 
servative members of the judiciary committee were converted to the idea of 
court unification and the rule-making authority, but the conversion had the 
effect only of placing the committee, and the convention, too far in advance of 
the bar. The result was that very excellent work failed—defeated by bar 


sentiment which could have been educated into acquiescence if there had been 
reasonable time. 


It is very encouraging to learn that the Lawyers’ Club of Cincinnati has 
created a committee of strong personnel, headed by Mr. Herbert Shaffer, to 
make a thorough study of the administration of justice in the hope that the 
opportunity afforded by the convention five years hence will lead directly to 
important results. The work of informing a body of lawyers and gaining their 
support for progressive measures is always a slow process and usually a dis- 
couraging one. But in our opinion it is by no means impossible. The principal 
difficulty lies in the fact that few men have the vision and the persistence to 
plan a campaign extending over a period of five years. Where there are such 
men it appears highly probable that they will succeed in creating a general 
expectation that changes will result. Lawyers imbued with that expectation 
will think it is timely to look upon reform as potential, if not really immanent. 
The apathy in respect to constitutional change in most states is entirely natural. 
Owing to the difficulty of amendment in most states lawyers accept the consti- 
tution as it is and acquire a fixed habit of doing their thinking strictly within 
the corral. But they can be led into wider realms of thinking, and once they 
have expanded their field they are as accessible to ideas as other folks. And once 
the bar has arrived at a conviction in respect to improvements in judicial organ- 
ization and judicial selection and tenure there is little likelihood that approved 
measures will be defeated when opportunity is given for voting. The voters 
are ready to follow responsible leadership. 





Every person interested in the administration of justice is in- 
vited to become a member of the American Judicature Society. 
There are no dues. The JOURNAL is sent free to every member. 
Any person disposed to contribute toward this service may do so, 
but no payment is necessary in order to benefit by the. service. 
Members are requested to suggest to their friends who are inter- 
ested in this work that they accept the free offer of membership. 
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The Problem of Trying Issues” 


By Proressor E 


1. Formulating the Issues 

The ageney which English speaking 
lawyers have employed for many cen- 
turies for identifying and formulating 
the issues to be tried has been a system 
of written pleadings. Their chief fune- 
tion was to give notice, but they per- 
formed it poorly. To supplement the 
confessed inadequacy of the common 
law declaration, the bill of particulars 
was devised, but it was never considered 
a part of the pleadings. There is, of 
course, no advantage whatever in hav- 
ing a ease set up in two documents, an 
official document that tells you little or 
nothing and an unofficial document 
which follows with the desired informa- 
tion. Modern codes contemplate the full 
statement in the pleadings of all the 
facts necessary to give notice, but judi- 
cial interpretation has always kept the 
common law tradition alive, with its 
counts in general assumpsit and its 
empty formula in trover, which required 
a life-raft in the form of a bill of par- 
ticulars. 

But even when amplified by a bill of 
particulars the pleadings did not fully 
meet the need for notice, and the trial 
almost necessarily opened with an oral 
statement to the jury by counsel as to 
the nature of the ease which they pro- 
posed to prove. So that the pleadings 
really served only as preliminary fore- 
easts of the real issues, and the true 

‘nature of the controversy only appeared 
in the opening statements to the jury. 
Strangely enough, this is a very close 
approximation to the continental sys- 
tems in use today in Europe, where 
written statements are employed in the 
early stage of litigation, but the bind- 
ing allegations upon which the ease rests 
are later made orally in court. In truth, 





*Reprinted by permission from Texas Law 

Review, Vol. V, No. 1 (December, 1926). 
7Of the faculty of law in the University of 
Michigan. 


. R. SuNDERLANDt 


it is probably impracticable to expect to 
reach the real issues in preliminary 
writings filed ex parte, for counsel do 
not decide upon the seope of their case 
until they know what their opponents 
propose to do and what their own evi- 
dence will establish. The most carefully 
laid plans frequently crumble and 
change as the trial opens and proceeds. 
So that the process of developing issues 
is one which proceeds in stages—first 
and most vaguely in the written plead- 
ings; secondly, and much more explic- 
itly, in the opening statements of coun- 
sel, and finally and conclusively in the 
production of the evidence. By the time 
the case is ready for the decision of the 
court or the jury, the real points in dis- 
pute are fully revealed. Many judges 
make a point of interrogating counsel 
at the opening of the trial as to their 
precise positions, so as to eliminate all 
the issues formally appearing on the 
pleadings which are not to be urged in 
good faith. in the evidence, and trials 
are thereby shortened and simplified to 
a remarkable degree. 

Ex parte pleadings, with their stilted 
language and extravagant assertions, 
ought not to be taken too seriously, and 
the English rule that no formal objec- 
tion can be taken to a pleading is a 
sensible one. They should be treated as 
mere preliminary suggestions as to the 
general scope of the case, and their ne- 
cessary vagueness would constitute no 
trap for the unwary opponent if a rea- 
sonably full disclosure of evidence were 
to follow them as a further preliminary 
step in preparation for the trial. This 
would seem to be the real solution for 
the problem of pleading. Recognize the 
intrinsic limitations upon ex parte al- 
legations as a fixed basis for litigation, 
and then provide an adequate auxiliary 
mechanism to supplement their defi- 
ciencies. The old adage that ‘‘a stitch 
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in time saves nine’’ might well be ap- 
plied to judicial procedure. There 
should be less fumbling about in the 
dark, less concealment of facts, less in- 
terest in litigation as a contest of skill 
between attorneys. We have probably 
been expecting pleadings to do what 
they are inherently incapable of doing, 
and have contrived an elaborate techni- 
cal system in an attempt to force them 
to produce impossible results. It has 
placed a wholly false emphasis upon 
technical rules. An adequate method of 
compelling disclosure and facilitating 
discovery before trial would make the 
conduct of the case turn upon the actual 
facts instead of upon the unsupported 
assertions of the parties. 

Viewing the pleadings in this light, 
as only incidental steps toward a sub- 
stantial disclosure of the real points in 
dispute, we find that they present no 
severely technical problems. Formal ob- 
jections are obviously intolerable, and 
should not be considered. Substantial 
uncertainties or omissions should be 
grounds only for ordering or permitting 
a further showing, never, at any stage, 
for wrecking the case. Omission of 
parties should involve only an order to 
bring them in, and superfluous parties 
should simply be dropped. All actions 
should be joinable and all cross actions 
available, subject only to an order for 
separate trial if convenience would be 
furthered thereby. Inconsistent de- 
fenses should present no difficulties, de- 
fenses in abatement and in bar should 
lie down together like the scriptural lion 
and lamb, and demurrers and pleas to 
the same matter should be appropriate 
simultaneous steps. Everything in a 
set of pleadings need not be heard or 
tried at once, any more than every 
article in a cyclopedia needs to be read 
at once, and having conveniently indi- 
cated in the pleadings the various ele- 
ments in the case, these elements may be 
taken up for determination in whatever 
order and with whatever grouping con- 
venience may suggest. The test of the 
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pleadings lies in the trial, and the rules 

are good or bad in proportion to the con- 

tribution which they make to a speedy 

and satisfactory decision on the merits. 
2. Proving the Issues 

When we come to the proof of the 
issues presented in the case, we find our- 
selves confronted by a mass of intricate 
rules of evidence which are so numer- 
ous, so detailed, so complex, so technical, 
that the labor of a lifetime may well be 
required for their mastery. No trial 
judge can possibly remember or under- 
stand them all, and no lawyer can pos- 
sibly observe them with exactness. In 
no branch of the law are there more 
subtle refinements and more inconse- 
quential distinctions made than in the 
law of evidence. 

Almost exactly one hundred years 
ago Bentham’s Rationale of Judicial 
Evidence was published in London, in 
five volumes. It was the work of a 
Bencher of Lincoln’s Inn, who had sev- 
ered his professional ties and had be- 
come an outside observer and critic of 
those who were engaged in the admin- 
istration of the law. The book was writ- 
ten in clumsy literary form, but it at- 
tacked the absurdities of evidence with 
a tremendous power which compelled 
public attention. Thanks to Bentham 
the rules of evidence as employed in 
England have almost lost their tech- 
nicality and have become helpful guides 
in the convenient production of proof. 
In the United States the rules of evi- 
dence, as still administered, are the 
terror of litigation. We have had no 
Bentham to rescue us from the laby- | 
rinth. 

Bentham had a legal training, but he 
really wrote for laymen, and it is in- 
teresting to read the contemporary re- 
views which laymen wrote of his work. 
Thus the EprinspurcH Review, in its is- 
sue of December, 1828, reviewing his 
book on evidence, says of the general 
subject dealt with: 


Technical learning could in itself never 
be more misplaced, nor artificial reason- 
ings more ridiculous, than on the great 
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majority of questions respecting evidence; 
or, in other words, than when laborious 
refinements are applied to determine how 
far the existence of any given fact proves, 
or tends to prove, the existence of some 
other fact. The judges, who with 
trifling exceptions have invented the whole 
law of evidence, would have done well to 
have recollected, that the facts and infer- 
ences which come into play in courts of 
justice, regard average and human con- 
duct. . . . It is not enough that the 
laws of evidence are capable of being com- 
prehended and colorably explainable by a 
lawyer; they ought to be such as would 
readily suggest themselves, and come 
home to the natural apprehensions of 
everyone who may wish to take his share 
in the concerns of life, and yet have no 
taste for the perpetual presence of an at- 
torney. . . . It is accordingly in vain, 
that the law gives rights and defines of- 
fenses, if the judges interpose subordinate 
media of evidence, such as a plain rational 
person, who in many situations must de- 
pend on his own good sense, could never 
have anticipated; and such, therefore, as 
must defeat the primary law itself, as 
often as there is thus created an arbitrary 
and artificial impossibility of proof. A 
witness is hardly ever told to stand down, 
or a piece of documentary evidence re- 
jected, on any ground save that of ir- 
relevancy and in certain cases of hearsay, 
but every bystander who knows anything 
about the matter, has an awkward feeling 
come over him, as if the court were throw- 
ing into the river a key, which, though 
not made on purpose for the door, might 
nevertheless have opened it could the law- 
yers but have agreed to try. 


It seems quite easy to admit that the 
reviewer who makes this criticism has 
laid his finger upon a profoundly im- 
portant aspect of the law of proof. 
That law should not, in its substance, be 
a technical matter understood only by 
lawyers, for it deals with the transac- 
tions of laymen. Such transactions, 
when carried on by ordinary honest and 
intelligent people ought to be capable of 
being proved by means that are ordinar- 
ily available to such people. Rogues are 
notoriously more clever, well informed, 
and resourceful than honest folks, and 
every technical restriction employed 
against the use of evidence will give the 
rogue an additional advantage. 

The rules of evidence are mostly rules 
of exclusion. But no rule of exclusion 
can be justified unless there is more 
harm to be anticipated from letting the 


evidence in than from keeping it out. 
And not only that, but the burden of 
showing the harmfulness of full dis- 
closure certainly rests upon those who 
assert it. Prima facie, everything bear- 
ing upon a question of fact should be 
admissible to prove or disprove it. In 
our daily affairs we have no rules of ex- 
clusion. Can one imagine Scotland 
Yard, when it undertakes to unravel a 
ease, laying down rules of exclusion for 
its detectives to observe? And if de- 
tectives are expected to follow all clews 
and obtain all the evidence they can 
get, why is the jury, when it is asked to 
pass upon the truth of the accusation, 
carefully kept in ignorance of many of 
the facts known to the police? 

The only sound justification for rules 
of exclusion is a fairly plain demonstra- 
tion that they are necessary in order to 
avoid definite and ascertainable dangers. 
But has data upon that question ever 
been obtained? Take, for example, so 
elementary, so ancient, and so well 
understood a rule as the statute of 
frauds. Has anyone ever proved by 
experimental data that this doctrine of 
the law of evidence has any tendency to 
promote honesty and fair dealing? The 
plaintiff might sometimes perpetrate a 
fraud on the defendant by testifying 
falsely as to oral conversations; but the 
defendant might also enjoy an unjust 
advantage from the plaintiff’s inability 
to show the truth by written evidence. 
If the danger of fraud from parol evi- 
dence is really a matter of serious con- 
cern, it is hard to see why there are such 
enormous fields exempt from the opera- 
tion of the rule and why the reasons 
offered in support of it vary so widely. 
Why should fraud lurk in an oral prom- 
ise to sell goods when it does not lurk 
in a promise to perform services? Why 
should part payment of the price insure 
the honesty of a contract of sale suffi- 
ciently to dispense with a writing in case 
of goods but not in case of land? If 
there is a temptation for a promisee to 
falsely claim a guaranty why is there 
none to falsely claim an indemnity? 
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Why should negotiable instruments be 
entirely excluded from the operation of 
the statute? Is there more likelihood 
of fraud in the case of an oral promise 
not to be performed within a year than 
in ease of an oral promise which may 
or may not be performed within that 
period? 

The writer ventures to say that no one 
ean offer any definite information on 
any of these matters. The terms of the 
statute vary widely in the different 
states, but there has never been any 
effort made, so far as the writer knows, 
to compare actual results obtained by 
experience in order to determine which 
statute is the best. Ten states do not 
seem to have any statute of frauds at 
all covering the sale of goods,’ and it 
has never been suggested that fraud and 
perjury are any more prevalent in those 
states than elsewhere. Evidently the 
whole theory of the statute of frauds 
rests upon the merest speculation, and 
in view of the infinite subtleties in the 
construction of the statute, the vast 
amount of litigation which it has en- 
gendered, and the probability that it is 
more often the clever and designing 
party rather than the inexperienced and 
innocent party who succeeds in getting 
over the hurdles without tripping, who 
can say that there is any reason at all 
for the rule, or that the exclusion of oral 
evidence does not produce more fraud 
than it prevents? 

It was long considered highly danger- 
ous to allow any interested party to 
testify as a witness, and courts gravely 
stressed the enormous probability of 
perjury which required the exclusion of 
such witnesses as an indispensable prin- 
ciple of public policy. But when the 
people finally refused to allow the 
judges to go on ruining the effectiveness 
of the courts by excluding the testimony 
of all those witnesses who usually knew 
the most about the subject under investi- 
gation, and by statute abolished the dis- 
ability of interest, it was found that the 


1Williston, Sales, Sec. 51. 
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dread of perjury was only a legal buga- 
boo. We still commonly recognize the 
disqualification of an interested sur- 
vivor in actions by or against the repre- 
sentative of a deceased person. This 
remnant of the old rule has been pre- 
served, we are told by the Supreme 
Court of Pennsylvania, because its 
abolition ‘‘would run counter to inter- 
ests so sacred and a policy so clear, that 
public sentiment would not tolerate 
their sacrifice.’’? That is precisely what 
the courts always said of the whole 
doctrine of disqualification by interest, 
and since so many of the essential and 
eternal principles of public policy, dis- 
covered by the courts have been abol- 
ished by legislation, to the immeasurable 
advantage of the public, one is tempted 
to question the basis upon which some 
judicial estimates of public policy rest. 
The whole doctrine of disqualification 
by interest was declared by the New 
York Commissioners of 1843* ‘‘to rest 
upon a principle altogether unsound; 
that is, that the situation of the witness 
will tempt him to perjury. The reason 
strikes at the foundation of human 
testimony. The only just inquiry is 
this; whether the chances of obtaining 
the truth are greater from the admission 
or the exclusion of the witness. Who 
that has any respect for the society in 
which he lives can doubt that, upon this 
principle, the witness should be admit- 
ted? The contrary rule implies that, 
in the majority of instances, men are so 
corrupted by their interest that they 
will perjure themselves for it, and that 
besides being corrupt, they will be so 
adroit as to deceive courts and juries. 
This is contrary to all experience.’’ 
And to this substantial reason for 
abolishing this exclusionary rule, Lord 
Brougham added the very weighty pro- 
cedural advantage that ‘‘It sweeps away 
the numberless nice and subtle distine- 
tions in which the profession was wont 
to luxuriate; disencumbers our juris- 
prudence of a heavy load of useless de- 


2Karns v. Tanner, 66 Pa. St. 
sReport, p. 246. 


297 (1870). 
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cisions, resting upon refinements and 
not principles, and abridges the trial of 
causes by shutting out those debates, 
that used daily to arise upon the ad- 
mission of proof, which the common 
sense of mankind at once pronounced 
should be received, and which the law 
itself did receive in other instances, not 
distinguishable by the naked eye of 
plain reason.’”* 

If, says Mr. Wigmore, the admission 
of the evidence of an interested survivor 
would place in peril the estates of the 
dead, can it not be answered that the 
estates of the living are now placed in 
daily peril by the rule which bars from 
proof so many honest claims? ‘‘Can it 
be more important,’’ he asks, ‘‘to save 
dead men’s estates from false claims 
than to save living men’s estates from 
loss by lack of proof?’’® 

In Connecticut the restriction has 
been removed for seventy years, and 
the ‘bench and bar of that state see no 
evidence of the growth of perjury. 

Rules of exclusion rest theoretically 
upon a lack of confidence in juries, for 
judges are considered capable of pro- 
tecting themselves against the subtle 
contamination of improper evidence. 
But the theory is unsound. :‘‘ Where is 
the consisteney,’’ asks Bentham, ‘‘be- 
tween this utter distrust of juries, and 
the implicit faith bestowed with so much 
affection upon the decisions they are 
permitted to give on such evidence as 
they are permitted to receive. When a 
parcel of people you know nothing of 

are got together by haphazard 
te the number of twelve, and shut up 
together in a place whence they cannot 
get out till the most obstinate among 
them has subdued the rest, political 
orthodoxy commands them to be looked 
upon as infallible. I have no great 
opinion of human infallibility. 
(But) If there be one business that be- 
longs to a jury more particularly than 
another, it is, one should think, the 
judging of the probability of evidence: 


4Iibid, p. 249. 
51 Wigmore, 
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if they be not fit to be trusted with this, 
not even with the benefit of the judge’s 
assistance and advice, what is it they are 
fit to be trusted with? Better trust 
them with nothing at all, and do with- 
out them altogether.’”® 

Why should any evidence be abso- 
lutely excluded in a court of justice 
which reasonable men in their own im- 
portant affairs would consider useful? 
If hearsay evidence is the best evidence 
obtainable, who would not rather have 
it than act entirely in the dark? It is 
grudgingly admitted in the case of 
declarations against interest, dying dec- 
larations, book entires, and res gestae, 
but under such illogical and artificial 
refinements and restrictions that the 
merits of the controversy are often com- 
pletely swallowed up in the contest over 
the application of the rules of evidence. 

The layman’s thorough dislike of the 
rules of evidence employed by courts 
has borne fruit in recent legislation de- 
priving the courts of jurisdiction in 
large and important classes of cases and 
placing them under the administration 
of commissions. Apparently one of the 
chief advantages sought to be gained by 
commission action was the emancipation 
of suitors from the technical rules of 
evidence which made litigation so bur- 
densome in its operations and so unsatis- 
factory in its results. Accordingly these 
statutes have very commonly declared 
that the commission shall not follow ju- 
dicial rules of evidence. Among the 
states which have provided workmen’s 
compensation commissions, for example, 
nine have enacted that the commission 
shall not be bound by the common law 
or statutory rules of evidence (Cali- 
fornia, Connecticut, Iowa, Louisiana, 
New York, Utah, Vermont, Ohio, and 
North Dakota) ; three provide that the 
commission shall not be bound by tech- 
nical rules of evidence (Montana Mis- 
souri, and Pennsylvania) ; five provide 
that the process shall be as summary 
and as simple as may be (Alabama, 


“6Rationale of Judicial 


Evidence, Bk, 9, 
Ch. 3, 
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Idaho, Illinois, Indiana, and Virginia) ; 
and fourteen provide that the commis- 
sion may make its own rules (California, 
Delaware, Maryland, Minnesota, Mon- 
tana, Missouri, Nevada, North Dakota, 
Ohio, Oklahoma, Rhode Island, Vermont, 
Washington, and West Virginia) .’ 

But how futile may legislation be! 
In the first important case coming up 
in New York involving the use of hear- 
say evidence, the Appellate Division, by 
a divided court, tried to obey the com- 
mand of the statute, saying that the 
provisions of the statute ‘‘wholly abro- 
gate the substantive law of evidence— 
abrogate the common law, the statutory 
law, the rules of procedure formulated 
by the courts, and all the technicalities 
respected by the legal profession. . 

The trials before the commission are to 
be summary, speedy, and informal. The 
very instant that the old rules of evi- 
dence are involved, the informal char- 
acter of the hearing disappears, and the 
rigid, formal rules of procedure and all 
the technicalities incident to the practice 
of the law will grow up around the com- 
mission, hampering and delaying it, 
working inconvenience and hardships 
upon the claimants, and defeating the 
intent of the law.’’ And an award based 
on hearsay evidence was affirmed. But 
on a further appeal to the court of ap- 
peals this judgment was reversed by a 
divided court, on the ground that the 
statute required the commission to make 
its investigation and conduct its hearing 
‘‘in such manner as to ascertain the sub- 
stantial rights of the parties,’’ and that 
non-observanece of the hearsay rule 
would not produce a finding in accord- 
ance with the substantial rights of the 
parties. The statute meant, said the 
court, that the commission could accept 
any evidence that was offered, but could 
act only upon evidence of a ‘‘sound, 
competent, and recognizedly probative 
character.’’ Any court sitting without 


7The subject is rather fully discussed in an 
article by Frank A. Rossi on The Applicabil- 
ity of Common Law Rules of Evidence in Pro- 
ceedings before Workmen’s Compensation 
Commissions, 36 Harv. Law Rev. 253. 
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a jury could do the same, so that the 
decision really meant that the legis- 
lature could not prevent the courts from 
holding that their own rules of evi- 
dence were the sole possible means of 
establishing the rights of parties. Three 
judges dissented from this view.’ 

The California statute provided that 
the commission should ‘‘not be bound 
by the technical rules of evidence.’’ In 
Englebretson v. Industrial Accident 
Commission® an award had been based 
upon hearsay evidence, but the Su- 
preme Court of California set it aside 
on the ground that the hearsay rule was 
not a technical rule of evidence. The 
court quotes a number of judicial state- 
ments in support of the hearsay rule, 
and concludes that ‘‘in view of the 
sound reasons for the hearsay rule we 
cannot but conclude that it is not to be 
considered as one of the technical rules 
of evidence.’’ Equally sound reasons 
have, of course, been adduced in gup- 
port of every other rule of evidence. 
But this legalistic method of making the 
statute support the views of the court 
by merely giving its language an inter- 
pretation conformable thereto, did not 
satisfy the public, and at its next ses- 
sion the legislature amended the act so 
as to remove the phrase ‘‘technical rules 
of evidence,’’ and substitute the provi- 
sions that the commission should ‘‘not 
be bound by the common law or statu- 
tory rules of evidence’’ but should make 
such an inquiry as should be best ealeu- 
lated to ascertain the substantial rights 
of the parties.*° But lest the court 
might follow the Court of Appeals of 
New York in the Knickerbocker Ice Co. 
case, published just before the passage 
of the California amendment, a further 
clause was added to the effect that no 
order or award should be invalidated be- 
cause of the admission, and use as proof, 
of any evidence not admissible under the 


8Carroll v. Knickerbocker Ice Co., 169 N. Y. 
App. Div. 450, 218 N. 
(1915). 

9170 Calif. 793, 151 Pac. 421 (1915). 


10Gen. Laws of Calif. (Deering, 1923), Act 
4749, Sec. 60. ‘pitt ‘ 7 


Y. 455, 55 N. Y. Supp. 1 
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common law or statutory rules of evi- 
dence. 

Probably the courts, which live in 
the atmosphere of the traditional rules, 
have no conception how bad they really 
are. Only lawyers who are able to get 
outside of them appreciate their stifling 
effect on the administration of justice. 

The problem of evidence is the prob- 
lem of the restoration of common sense 
in the law. It has never considered a 
matter of professional concern whether 
our rules of evidence were good or bad, 
but only whether they applied in given 
cases, and the most absurd rules (such 
as the rule against discrediting one’s 
own witness) have been followed with as 
much meticulous care as ever the Roman 
augurs used in examining the entrails 
of birds and beasts as evidence of future 
events. While lawyers are naturally 
less likely than others to see the defects 
of the rules which they themselves ad- 
minister, they are, nevertheless, under 
a publie obligation to do their best to 
make those rules as useful and effective 
as possible, because they are the only 
class in society familiar with their sub- 
stanee and the mode of their operation. 
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Instead of confining their attention to a 
mechanical application of the rules, no 
matter how clever and exact it may be, 
they should be expected to look much 
deeper and to make constant appraisal 
of the rules as practical methods of solv- 
ing questions of fact. Mews English 
Digest shows only two cases on.evidence 
decided by the English courts in 1924. 
The American Digest shows 3,000 such 
cases in the same year. Who can doubt 
that something is radically wrong? Law 
school courses on evidence which merely 
treat the law as it is, and take no ac- 
count of its shortcomings and its im- 
mense capacity and need for improve- 
ment, only perpetuate the deadly blight 
of a technical tradition. The solution 
of the problem of evidence is the aboli- 
tion or simplification of its rules, so that 
the truth may be admitted freely and 
conveniently and the attention of the 
judge, the lawyers, and the jury shall 
not be so taken up with the technique 
of making the proof that the merits of 
the case are lost or obscured in the con- 
fusion. In this solution the law schools 
will necessarily play a dominating role. 
(To be concluded) 





Two State Judicial Councils Created 





California and North Dakota Join List of Progressive States—Oregon 
Repeals Its Act—Full Text of North Dakota 
Act Presented 





California and North Dakota have ac- 
quired judicial council laws since we 
last reported on the subject and Oregon 
has repealed its act. That leaves, at 
the time this is written, six states with 
these laws, namely: Massachusetts, 
Ohio, North Carolina, Washington, Cali- 
fornia and North Dakota. The Cali- 
fornia law is in the form of a constitu- 
tional amendment adopted by vote last 
fall. Appointments under it were made 
Dee. 3, 1926, as recorded below. The 
text of the California amendment ap- 
pears in the JourNnaL, Vol. VIII, No. 6 
(April, 1925), but should be read with 


the understanding that the provision for 
rule-making power was stricken by the 
legislature. ' 

The North Dakota act was the result 
of the joint efforts of the bench and bar. 
Chief Justice Christianson rallied the 
judges and was prepared to create an 
informal organization for annual meet- 
ings and general supervision in case the 
legislature should fail to act, but the 
state bar approved the movement and 
the legislature passed the bill drafted 
by a joint committee of bench and bar. 

The latest act follows the North Caro- 
lina plan of a large council embracing 
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all judges of the supreme and district 
courts. It includes also the attorney- 
general, the dean of the state university 
school of law, a county judge and five 
members of the bar. The inclusion of 
the head of the school of law is an in- 
novation which has sound sense back of 
it as well as being a tribute to the pres- 
ent able and progressive incumbent of 
that office, Dean Orville P. Cockerill. 
The act makes more explicit provision 
for records than any other and provides 
also for meetings of all judges immedi- 
ately after the semi-annual meetings of 
the council, at which meetings of judges 
they shall consider ‘‘matters relating to 
the administration of justice, including 
recommendations and complaints sub- 
mitted to them concerning the business 
of the courts and their officers.’’ This 
provision is one which may result in a 
great deal of discussion, useful alike to 
the judges and to the council. 

The text of the North Dakota act fol- 


lows: 

An Act Creating a Judicial Council for 
the State of North Dakota, and Providing 
for the Continuous Study of the Admin- 
istration of Justice. 

Section 1. Judicial Council Established. 
There is hereby established a judicial 
council which shall consist of all judges 
of the supreme and district courts of the 
state, one judge of the county court to be 
chosen by the supreme court, the attorney- 
general, the dean of the school of law of 
the state university, and five members of 
the bar who are engaged in the practice 
of law, who shall be chosen by the execu- 
tive committee of the state bar association. 

Section 2. Term of Office. The judges 
of the supreme and district courts, the at- 
torney-general and the dean of the school 
of law of the state university, shall hold 
office as members of the council during the 
time they occupy their respective official 
positions. The terms of office of the 
county judge chosen by the supreme court, 
and of the members of the bar, shall be 
two years, commencing on the first Mon- 
day of January of odd-numbered years. 
A vacancy shall be filled by the authority 
originally selecting the member. 

Section 3. Organization of Council. 
The chief justice during his term as chief 
justice shall be chairman of the council. 
An executive secretary shall be chosen by 
the council either from within or without 
the council. The council shall make rules 
for its procedure and the conduct of its 
business. 

Section 4. Meetings. The council shall 
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meet at least twice in each year at such 
times and places as shall be fixed by the 
council, provided that the first meeting 
shall be held at such time and place as the 
chief justice shall designate, and within 
six months after the taking effect of this 
act. 

Section 5. Duties. The judicial coun- 
cil is to make a continuous study of the 
operation of the judicial system of the 
state, to the end that procedure may be 
simplified, business expedited and justice 
better administered. 

Section 6. Hearings. The council may 
hold public meetings and hearings and 
shall have power to require the attendance 
of witnesses and the production of books 
and documents. The district court shall 
have power to enforce obedience to 
subpeenas issued by the council and to 
compel the giving of testimony. Each 
member of the council shall have power to 
administer oaths in any hearing or in- 
vestigation instituted by the council. 

Section 7. Bureau of Statistics. The 
council shall have the power to organize a 
bureau of statistics for the purpose of 
gathering information relating to crime 
and criminal and civil litigation. Judges, 
state’s attorneys, sheriffs, the attorney- 
general, clerks of the district courts, the 
state board of administration, the super- 
intending officers of penal and reformatory 
institutions and of asylums and other places 
of detention, and all other state, county 
and municipal officers, boards and com- 
missions, shall render to the council such 
reports as it may request on matters with- 
in the scope of its powers. The clerks of 
the district courts of the state shall pre- 
pare a statement semi-annually under the 
seal of the court showing the number of 
cases filed, the number of cases ready for 
trial and the number of cases tried during 
the preceding period of six months, to- 
gether with such additional information 
as may be required by the council; and 
such statement shall be forwarded to the 
judicial council not later than January 
first and July first of each year. 

Section 8. Report. The judicial coun- 
cil shall submit to the governor not later 
than the first day of December of each 
even-numbered year a report upon the 
work of the various branches of the judi- 
cial system of the state. The council may 
recommend to the governor or to the legis- 
lative assembly such measures as it shall 
deem advisable and may from time to time 
submit for the consideration of the su- 
preme court suggestions regarding rules 
of practice and procedure. 

Section 9. Meeting of Judges. Im- 


mediately following each meeting of the. 


judicial council the judges of the supreme 
and district courts shall assemble for the 
purpose of considering matters relating to 
the administration of justice, including 
recommendations and complaints submit- 
ted to them concerning the business of the 
courts and their officers. 
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Section 10. Compensation. No mem- 
ber of the council shall receive compensa- 
tion for any services rendered by him in 
such capacity; but any necessary expense 
incurred by any judge of the district and 
supreme courts in the discharge of his 
duties as a member shall be deemed ex- 
pense incurred in the performance of the 
duties of his office and paid as such; the 
expenses of all other members of the coun- 
cil shall be audited, and paid from the 
State Bar Fund in the same manner as 
other claims against such fund. 

Section 11. Repeal. All acts or parts 
of acts in conflict herewith are hereby 
repealed. 

Members of California Council 

Chief Justice William H. Waste of 
the supreme court is ex-officio chairman 
and B. Grant Taylor, clerk of the su- 
preme court, is ex-officio secretary. 


The appointed members are: 


Justice John W. Shenk, of the Supreme 
Court. 

John F. Tyler, Presiding Justice, District 
Court of Appeals, San Francisco. 

N. P. Conrey, Presiding Justice, District 
Court of Appeals, Los Angeles. 

William M. Finch, Presiding Justice, Dis- 
trict Court of Appeals, Sacramento. 

T. W. Harris, Judge of Superior Court, 
Oakland. 

Peter J. Shields, Judge of the Superior 
Court, Sacramento. 

Walter Perry Johnson, Judge of the Su- 
perior Court, San Francisco. 

Harry A. Hollizer, Judge of the Superior 
Court, Los Angeles. 

Henry M. Willis, Presiding Judge, Munici- 
pal Court, Los Angeles. 

W. Cloyd Snyder, Justice of the Peace, 
South Pasadena. 


Judge Harry A. Hollzer, 1223 Sun 
Finance Bldg., Los Angeles, has been 
chosen secretary. 





California Bar Act Finally Adopted 





Passed a Second Time by Legislature, Self-Governing Bar Bill Be- 
comes Law—Confers All Needed Powers Upon Lawyers— 


Honor Due Mr. Joseph J. Webb 





The California Self-Governing Bar 
bill has become law by the governor’s 
signature on March 31, 1927. The vote 
in the Senate was 25 to 14 and in the 
House 61 to 15. 

Thus ends with decisive victory the 
first stage of the most notable effort 
ever put forth by the bar of any state. 
It will be recalled that the effort to 
secure enactment was balked two years 
ago by an executive veto. The entire 
campaign has extended over more than 
five years. Before the bar bill was in- 
troduced an immense amount of edu- 
cative work had been done. Sponsored 
by the California State Bar Association 
the work was extended to comprise the 
entire bar of the state, a big job in 
every way, but one which is now seen to 
have been correct. For the State As- 
sociation was numerically weak, as is 
the case in many other states. It did 
not attempt to persuade a legislature 
on its own behalf, or take the easy 
course of having its bill introduced 


merely to advertise it. On the contrary 
the lawyers of every county were per- 
sonally visited by the chairman of the 
special committee, who devoted in one 
year 133 days to this work and met the 
local bars throughout the entire state. 

Nearly every judge of the trial, ap- 
pellate and supreme courts gave sup- 
port to the measure before the legis- 
lature voted, and a great deal of atten- 
tion was given to educating editors and 
legislators. The result of this compre- 
hensive effort was a unanimous vote in 
the Senate and a vote of 65 to 11 in the 
House. When the governor vetoed the 
measure he had in his office about four 
thousand letters and telegrams urging 
him to sign. Apparently he had been 
so indisereet as to pledge a veto with- 
out understanding the powerful senti- 
ment back of this erucial bill. 

The veto was taken by the bar of the 
state as only a temporary delay. Re- 
newed efforts were made for support in 
the 1927 assembly. A new governor, 
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friendly to the bill, had been elected. 
The conclusion of the campaign for 
statutory organization was all but in- 
evitable. 

The full text of the California act was 
printed in the JourNAL, Vol. IX, No. 1. 
It is the most complete of the various 
state acts of this sort. It confers power 
to fix requirements for admission to 
practice, subject to approval by the su- 
preme court, and to examine candidates. 
It provides for the investigation of all 
charges of improper conduct and for 
findings which earry the extreme pen- 
alty of disbarment, subject only to re- 
view by the supreme court. 

A most wholesome situation exists due 
to the thoroughness of the campaign for 
bar and public support. That cam- 
paign has fully acquainted everybody 
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with the nature of the law and the pur- 
poses it is intended to serve. The entire 
bar will quickly assume its prerogatives 
under the act with understanding and 
agreement. 

The whole fight toward integration 
has been an inspiring one, carrying 
benefits at every stage. It has brought 
to the forefront many lawyers. willing 
to sacrifice time and effort to public 
work. Credit is due to many such law- 
yers, but notably to the chairman of the 
special committee, Mr. Joseph J. Webb, 
of San Francisco, who first realized the 
importance of a single organization of 
all the lawyers of the state, and who has 
devoted himself with a single heart and 
mind to this notable movement from the 
beginning clear through to the present 
time. 





Filling the Need for Local Committees 
on Discipline 


More than half of the people of this 
country live outside of cities or in cities 
having less than 25,000 population. 
Presumably a like proportion of lawyers 
live and function in these communities. 
Such practitioners are virtually 
untouched by the operation of griev- 
ance committees, such as have come 
into being in the cities. Among them 
the older theory of discipline directly 
by the court is the only reliance. This 
situation has some unfortunate aspects. 

Discipling by a judge failed to meet 
needs in large cities a long time ago. 
Too much of a lawyer’s work is never 
subject to the observation of a judge to 
make the theory sufficient to practical 
needs in either towns or cities. There 
is also the very prevalent weakness of 
an elective judiciary. In the smaller 
communities, the judge has a vital per- 
sonal interest in avoiding, as far as pos- 
sible, situations which invoke hard feel- 
ings. But there is a far more serious 
limitation; the mere institution of pro- 


ceedings by a court results in damage 
to a lawyer’s reputation, and the 
smaller the county-seat town the 
greater the damage. The court cannot 
privately summon and question a law- 
yer and, if he absolves himself of 
blame, dismiss him honorably. If the 
act complained of occurs out of court 
the judge has no duty to initiate pro- 
ceedings. If it occurs in court there is 
no opportunity for the privacy which 
should prevail until a prima facie case 
is established. 

The bar association grievance com- 
mittee repreSents a much needed piece 
of machinery to supply deficiencies. It 
ean be resorted to for the purpose of 
grievances aired. It relieves the mind 
of the mistaken client and it protects 
clearing up every suspicion which may 
attach to a lawyer in the mind of any 
person whatsoever. In a great major- 


ity of instaness the suspicions of clients 
It is, however a very 
imaginary 


are not justified. 


useful function to have 
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th; reputation of the lawyer. 
vents vicious gossiping. Lawyers can 
invite their eritics to submit com- 
plaints. They are sure of fair treat- 
ment. 


It pre- 


But the grievance committee is not 
adapted to the small community. For 
its successful operation absolutely 
impersonal relations are necessary. In 
a small city every lawyer knows every 
other lawyer. It is not that such a 
committee would be unjust to fellow 
practitioners, but that it could not be 
judicially severe in the instances when 
guilt appeared. And in few small cit- 
ies has the local bar association suffi- 
cient solidarity to cope with such pow- 
erful forees. A resourceful and 
unprincipled respondent can too easily 
turn the tables on the association, at 
least so far as public opinion is con- 
cerned. 

It was with a view of meeting such 
needs that the suggestion was made a 
few years ago by Prof. Claude Horack, 
of thy Iowa University School of Law, 
that the attorney general be charged 
with the duty of prosecuting disbar- 
ment cases. His proposal was enacted 
in Michigan. But while this shifts the 
odium of prosecuting, it fails wholly to 
provide a tribunal to investigate ths 
majority of complaints, many of them 
trivial, but of potential consequence. 

In the acts creating official state bars 
the matter is adequately covered by 
providing grievance committees, not 
for counties, but for districts. In this 
way the impersonal element is secured. 
The lawyer complained of will offer his 
excuses to a committee composed of 
lawyers practicing in other counties. 
Such a committee will have power far 
beyond that of a purely local commit- 
tee. And yet the committee will not be 
too remote from the public which it 
serves. It may well have a member in 
every county who will receive the com- 
plaint, pass it on to the committee, and 
then, if he please, refrain from partic- 
ipating. 
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The foregoing is written in view of 
the fact that similar machinery has 
recently been set up in Kansas by the 
president of the State Bar Association, 
Mr. Robert Stone, who has created such 
a committee for each of the eight con- 
gressional districts in the state. The 
prospect for filling a genuine need is so 
good that the example is likely to 
appeal to associations in other states. 
The usual state grievance committee 
has little to report from year to year. 
It is not because there are few com- 
plaints but because the single state 
committe, is inaccessible for all but 
very serious matters. But, so far as we 
know, this is the first time that a state 
association has recognized the need and 
applied a practical plan. We believe 
that the need is real; that a great, but 
unnecessary, volume of scandalous gos- 
sip concerning lawyers is afloat in all 
communities, doing harm oceasionally 
to innocent lawyers and perenially to 
the entire profession. 





New Book on Arbitration 


H. W. Wilson and Company, New 
York, have recently published in The 
Handbook Series a small volume con- 
taining selected articles on Commercial 
Arbitration. The material was com- 
piled by Daniel Bloomfield, Esq. The 
book contains nine pages of bibliography 
and has a serviceable index. 

The contents are grouped under the 
following department headings: Growth 
of Commercial Arbitration; Field and 
Scope of Arbitration; How Trade As- 
sociations Use Arbitration; Typical 
Rules of Procedure; Legal Aspects; Ar- 
bitration Laws; International Trade 
Relations. There are appendices in 
which appear forms, rules and arbitra- 
tion clauses for contracts. 

The book will be a very convenient 
one for reading and reference and will 
serve to answer many of the questions 
which are asked at this stage of the 
spread and use of commercial arbitra- 
tion. 








Award of $3,000,000 by Arbitrator 





Success of Commercial Arbitration Strikingly Illustrated in Situation 
Growing Out of Failure of Co-operative Marketing 





A notable instance of commercial 
arbitration is afforded by the adjudica- 
tion of disputes following the failure of 
the Grain Marketing Company. The 
arbitrator was Edward E. Brown, mem- 
ber of the Chicago bar and vice-presi- 
dent of the First National Bank of Chi- 
eago. The award, announced early in 
March, holds the Armour Grain Com- 
pany liable in an amount approximat- 
ing $3,000,000. 

The Grain Marketing Company was 
an organization of the type favored as 
a measure of farmer relief, through co- 
operation, by opponents of the prin- 
ciples underlying the McNary-Haugen 


Bill, recently vetoed by President 
Coolidge. The Armour Grain Company 


held 48 per cent of its stock, the Rosen- 
baum Grain Corporation, 43 per cent, 
and Rosenbaum Brothers the remaining 
9 per cent. The arbitrator found that the 
failure was due to the wrongful acts 
of officers and employes of the Armour 
Grain Company, who secretly changed 
samples of the grain in an Armour ele- 
vator so that a large amount of inferior 
grain was made to appear of high grade. 
But for that misconduct the Grain 
Marketing Company would have made a 
profit of $300,000 in less than a year, 
according to press reports. 

The arbitration of the matter was 
under the Illinois arbitration law which 
makes a submission irrevocable. The 
case is notable for other features than 
the very large amount of money in- 
volved. It illustrates the fact that 
arbitration is adapted to disputes in- 
volving tort quite as much as to those 
arising solely from contractual relations. 
It illustrates also the fact that by ar- 
bitration privacy is obtainable. Privacy 
is not always of importance to parties 
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litigant but as a usual thing it may be 
considered one of the beneficial features 
of arbitration. In this case privacy be- 
came impossible when the award was 
finally made, because of the disclosure 
of seandals which the Chicago Board of 
Trade must take cognizance of, but or- 
dinarily arbitrations are so conducted 
as to avoid publicity. In the adjudica- 
tion of civil controversies publicity usu- 
ally serves no public need. 

An arbitrator has every means pos- 
sessed by a court for eliciting testimony 
and is not hampered by a network of 
artificial rules of evidence which have 
been evolved for the protection of ig- 
norant and irresponsible jurors. In 
saying. this there is no intention to re- 
flect on jurors. They are designedly 
irresponsible, and in complex matters 
some of them are unavoidably ignorant, 
at least until the evidence is in and the 
arguments and instructions are submit- 
ted. 

Owing to the large interests of the 
Armour Grain Company in the Grain 
Marketing Company the actual payment 
under the award is estimated to be 
about $1,600,000. There being no charge 
of improper conduct on the part of the 
arbitrator there will be no appeal, and 
this factor alone goes far to make ar- 
bitrations under proper auspices far 
cheaper and quicker than accustomed 
modes of litigating. 

Arbitration has been employed for 
many years in the adjudication of all 
controversies arising between members 
of the Chicago Board of Trade. Ex- 
porting grain dealers have also been ac- 
eustomed to arbitrations in London, 


Liverpool, Paris, Amsterdam and Ham- 
burg. 
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Report Recommends Appointment of Judges 





Original Plan Worked Out by Committee of Cleveland Bar Associ- 
ation Whereby Governor, Legislature and Judiciary All Share 
Power and Responsibility 





Any mode of selecting judges which 
brings to the bench men well qualified, 
and keeps them there as long as their 
services are worthy, is a good mode. It 
has been apparent, to present another 
truism, that the choice of judges by 
popular election has been relatively un- 
successful and that it is least successful 
in large cities. 

In smaller centers the voters have 
some basis for forming opinions from 
their own knowledge, and the local bar 
exerts, even without organized effort, a 
salutary influence. And outside of large 
cities the work of the judge is more 
public, more simple and the embarrass- 
sing influences often no more than neg- 
ligible. 

The larger the city the more complex 
is the judicial organization, the greater 
the pressure of hostile forces and the 
more difficult is it to find traces of per- 
sonal responsibility. But in the large 
city the dogma of popular control of 
officials, everywhere false when applied 
to the bench, is worked even harder by 
demogogues and mere professional poli- 
ticians than in the country. 

We have a fairly long record of at- 
tempts to get the elected judiciary out 
of polities, chief of which is embodied 
in the non-partisan primary election. 
But the non-partisan primary election 
only relieves the judge from partisan- 
ship. It puts him deeper than ever into 
polities of the most obseure and irre- 
sponsible kind and keeps him in polities 
during the entire time of his short term. 

That any form of ballot or election 
ean conceivably enable the electorate of 
a large district to know what it is doing 
when it chooses judges is absurd. Be- 
lief in it merely illustrates the extent 
to which dogma can control the will to 
believe. 


It may be that the growing tendency 
of bar associations to try to influence 
judicial elections will in time afford re- 
lief. It is a wholesome activity on the 
part of bar associations but the outcome 
is by no means certain. The greatest 
success yet achieved under this plan 
stands to the credit of the Cleveland 
Bar Association, but more recently, as 
told in the Journat for December, 1926, 
the plan suffered a serious reverse. 
Aroused by the situation the Cleveland 
Bar Association appointed a Committee 
on Selection of Judges which has made 
a significant and instructive report. 

The report, full text of which follows, 
frankly favors appointment and pre- 
sents a plan which is original. In view 
of the fact that there will be a constitu- 
tional convention in Ohio five years 
hence the plan proposed will doubtless 
receive deserved attention from the peo- 
ple of that state and should interest all 
students of the subject in the larger 
cities of the country. A brief dissent- 
ing report was submitted by one mem- 
ber of the committee, Mr. C. C. Young, 
who stands on the opinion that the ap- 
pointment of judges should be solely an 
executive function. We present below 
the majority report. with exhibits which 
accompanied it. 

Text of Report 
To the Executive Committee of the 

Cleveland Bar Association. 
Gentlemen :— 

About six months ago this Committee 
was appointed ‘‘to investigate the pres- 
ent system of selecting judges in the 
State of Ohio and to make such recom- 
mendations in connection therewith as 
in the judgment of the Committee seem 
to be advisable.’’ 

A majority of the Committee are of 
the opinion that it is their duty to ree- 
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ommend that system for the selection 
of judges in Ohio which they believe 
to be the best, without regard to the 
question as to whether or not it would 
be possible at this time to secure its 
adoption by the necessary changes in 
the Constitution and statutes of Ohio. 

After studying the problems involved, 
a majority of the Committee are of the 
opinion that practically all the judges 
of the Ohio courts should be appointed 
and not elected, and that whatever 
changes in the law may be necessary to 
bring this about should be made. 

This recommendation apparently in- 
volves the duty of formulating and ree- 
ommending the particular method of 
selecting judges, which, in the judgment 
of the Committee, is most likely to se- 
cure the best appointments for the re- 
spective courts. 

A majority of the Committee accord- 
ingly submits to the Executive Com- 
mittee the opinion that: 

1. The judges of the courts of Ohio 
should be appointed and not selected 
by popular vote, except as noted below. 

2. A plan for the selection of judges, 


substantially as follows, should be 
adopted : 
(a) The election of the chief justice 


of the supreme court by popular vote; 

(b) The appointment of associate 
judges of the supreme court by the gov- 
ernor, with the approval of two-thirds 
of the members of the Senate, or the 
approval of a judicial council selected 
by the Senate: 

(c) The appointment of judges of 
the appellate courts by the chief justice 
of the supreme court, with the approval 
of a majority of the associate judges of 
the supreme court. 

(d) The appointment of judges of 
all other courts by the chief justice of 
the supreme court, with the approval 
of a majority of the judges of the ap- 
pellate courts for the respective districts 
within which the appointees are to 
serve ; 

(e) Every judicial appointment to 
be for a term of six or eight years. 
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Suggestions in Support of 
Recommendations 


All of the members of the Committee 
are well aware of the fact that it would 
be extremely difficult, if not impossible, 
to secure at this time the constitu- 
tional and statutory amendments nec- 
essary for the establishment of the sys- 
tem suggested. It is, however, the duty 
of the bar associations to take note of 
the faults and failures of the systems 
for selecting judges that have been given 
thorough trials and to press for the 
adoption of such methods as are be- 
lieved to be the most reliable. The ad- 
ministration of justice is at best a dif- 
ficult and delicate matter and any sys- 
tem that is known to be deficient should 
be readily discarded. Both the partisan 
system and the non-partisan ballot plan 
have been tried and found wanting. If 
there is any other that is better than 
these, or that gives promise of better 
results, it should be adopted. The de- 
fects and dangers of the non-partisan 
system, and especially of the right to 
nominate judicial candidates by peti- 
tion, have been so fully demonstrated 
in Ohio in recent years as to make it 
unnecessary to submit arguments to a 
body of lawyers on the necessity for a 
change. We cannot recommend a re- 
turn to the old convention system, for 
that means the practical selection of 
judicial candidates by the managers of 
the leading political parties. Possibly 
some other shifts based on the elective 
system might be tried out, but why con- 
tinue these experiments? We are en- 
titled to a better and more logical sys- 
tem, and it is high time that we asked 
for it. The courts should not be kept in 
polities, either through political parties 
or through the activities of candidates 
who nominate themselves for judicial 
positions. Candidates for legislative 
and executive positions, rightfully 
enough, are required to subject them- 
selves to political contests. They are 


generally supposed to represent certain 
policies and the voters have a right to 
know and compare the policies and pur- 
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poses of the various candidates. But 
this is not, or should not be, true of 
judicial candidates. They should be 
chosen only on the basis of peculiar fit- 
ness for the respective judicial posi- 
tions. The qualities desired are such 
that the selection of material is ex- 
tremely difficult, especially in large 
centers of population. It is now gen- 
erally conceded, and is apparent on the 
face of things, that it is not possible in 
large cities (and it is extremely difficult 
anywhere) for the average voter to 
know the facts that will enable him to 
select the best judicial material for the 
various courts. 

In this matter it seems that we have 
pushed our democratic notions a little 
too far. Ours is about the only large 
country in the world in which judges 
are chosen by popular vote. We are 
very tolerant in the use of objectionable 
political machinery so long as it calls 
for the vote of the people. Fortunately 
at the time of the adoption of the Fed- 
eral Constitution the appointive system 
was well known and was embodied in 
the Constitution, with the result that 
we have always had a much better fed- 
eral judiciary than, could have been 
secured by any possible system of popu- 
lar elections. This undoubtedly ac- 
counts for the fact that these courts are 
not included in the general criticisms 
to which our courts are constantly being 
subjected. 

There is now a general agitation in 
favor of the short ballot. This move- 
ment is based upon the principle that 
the best results ean be secured by elect- 
ing a few officials and placing upon 
them the responsibility for securing the 
proper administration of the laws 
through subordinates. We have learned 
the lesson that it is not possible. for the 
average voter to keep in touch with the 
details of administration. It is only 
possible to select heads of departments 
and hold them responsible for results. 
In our opinion, this general idea should 
obtain most of all in administering the 
judicial branch of the state govern- 
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ment. There should be one general head 
in the judicial department—the chief 
justice of the supreme court. He should 
be kept in touch with all of the courts 
and should have some. responsibility for 
the work of all. He should be responsi- 
ble to the people and should therefore 
be elected by them for a reasonable 
term of years. 

Generally speaking, the entire re- 
sponsibility for the administration of 
justice should be upon the courts them- 
selves. It can best be placed there if 
the power of selecting judges is en- 
trusted to that department. This is one 
reason for the recommendations we are 
making. But another and stronger 
reason is that the courts have the best 
possible opportunities for observing and 
judging the work of the lawyers and for 
selecting from the ranks of the lawyers 
the best judicial timber. It is perhaps 
best that no court should select its own 
members. But there seems to be no 
valid reason why the chief justice, with 
the approval of the members of the su- 
preme court, could not make the best 
possible selection of the appellate judges 
for the state, and why the chief justice, 
with the approval of the appellate courts 
of the respective districts in which va- 
eancies occur, could not make the best 
possible selections for all courts inferior 
to the appellate courts. It is only by 
some such system as this that the maxi- 
mum of responsibility for results can 
be placed upon the courts themselves, 
and it is only through some such sys- 
tem that the most intelligent selection 
of judges can be made. 

The exact number of years for which 
appointments should be made seems to 
us to be a matter of less importance 
than the method of selection. A long 
tenure of office is desirable. Even a 
comparatively short teaure would not 
be so objectionable as at present, for 
the reason that the proper discharge of 
the duties of the office would be almost 
certain to bring a reappointment. There 
would be no embarrassment of partisan- 
ship. The sentiment of the entire bench 
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and bar would be, as it always is, in 
favor of retaining judges of proved 
capacity and ability. At the same time 
it should be possible to dispense with 
the services of those who do not measure 
up to reasonable standards. If it should 
be thought that long terms are essential 
for securing the best judges, it would 
seem to be prudent to provide for some 
method by which unsatisfactory judges 
could be readily removed. As a general 
rule, long terms are desirable, but they 
are rather dangerous, especially under 
an elective system. New York is one of 
the states in which judges are elected 
for long terms. Many years ago the 
people of New York were driven to the 
necessity of making some changes in 
order to improve their courts. They 
have been trying the experiment of large 
salaries and long terms. The result has 
been an improvement, but conditions are 
still far from satisfactory. In 1915 a 
Special Committee of the Association of 
the Bar of New York City, twenty-two 
in number (all leading members of the 
bar), apparently having the same duties 
as this Committee, adopted a strong res- 
olution favoring the* appointment of 
judges. This resolution was, in turn, 
approved by the association and was 
submitted as a recommendation to the 
Constitutional Convention of New York 
that ‘‘the judges of the court of ap- 
peals and the justices of the supreme 
court be appointed and not elected.’’ 
The Committee included such _ well- 
known lawyers as William D. Guthrie, 
chairman; Alton B. Parker, John G. 
Milburn, Francis Lynde Stetson, Lewis 
L. Delafield, Judge Augustus N. Hand 
and Morgan J. O’Brien. 

Your Committee is also advised that 
in other large cities of the country there 
is a strong sentiment among the leaders 
of the bar in favor of the appointive 
system. 

There is probably no one in this coun- 
try whose opinion on questions of this 
character is of more value than that of 
Chief Justice William H. Taft. Before 
Chief Justice Taft’s appointment to his 
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present position, he wrote an article on 
the subject of the appointment of judges 
which was published in the 7th Maine 
Law Review. The views there expressed 
are so clear, logical and convineing that 
we are submitting in the annexed Ex- 
hibit 1 quotations from the articles cov- 
ering its principal points. 

We also desire to refer to a very in- 
teresting article in the Journal of the 
American Judicature Society for Octo- 
ber, 1919, entitled: ‘‘How Shall Judges 
Be Chosen?’’ It embodies a report 
made by a Committee of the Common- 
wealth Club of California. In the an- 
nexed Exhibit 2 we quote portions of 
the report, with the summarized find- 
ings of the Committee. It is interesting 
to note that the people of California ex- 
perienced the same difficulties that we 
are passing through in trying to make a 
non-partisan judicial system workable. 

The states which use the appointive 
system for all or a part of their courts 
are Maine, New Hampshire, Vermont, 
Massachusetts, Rhode Island, Connecti- 
cut, New Jersey, Delaware, Virginia, 
South Carolina and Florida. 

FRANK A. QUAIL, 

Vice-Chairman. 
EVAN H. HOPKINS, 
C. D. FRIEBOLIN. 


EXHIBIT 1 


Quotations from Article by Chief Justice 
William H. Taft in 7 Maine Law Review 


“In a popular government, the most dif- 
ficult problem is to determine a satisfac- 
tory method of selecting the members of 
its judicial branch. Where ought such 
power be placed? It is a great one. It is 
said it ought not to be entrusted to ir- 
responsible men.’’—(Page 203.) 

“When a man of high character, ability, 
and intelligence is to be selected for the 
chief executive office, the electorate can be 
safely charged with electing one from the 
necessarily few candidates who are suffi- 
ciently prominent. But what of the search- 
ing out in a large profession the best 
expert, the man with real learning, with 
judicial temperament, with keenness of 
perceptions, with power of analysis and 
nice distinction, with large technical ex- 
perience? Can he be found better by elec- 
tion or by appointment? There can be 
but one answer to this query. The selec- 


tion can be really popular without resort- 
The chief executive 


ing to an election. 
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elected by the people to represent them in 
executive work does, in appointing a judge, 
execute the popular will. He can search 
among the members of the bar and can 
inform himself thoroughly as to the one 
best qualified. Generally he has sources 
of information, both of an open and a 
confidential character, and if he js not 
himself a lawyer or personally familiar 
with the qualifications of the candidates 
he has an attorney-general and other com- 
petent advisers to aid him in the task.’’— 
(Page 205.) 

“For these reasons, in every country of 
the world, except in the Cantons of Switz- 
erland and the United States, judges are 
appointed and not elected. With us, in the 
decade between 1845 and 1855, when new 
constitutions were being adopted in many 
states, a change was made to the elective 
system. It was not an improvement. In 
some states the change was not made. A 
comparison between the work of the ap- 
pointed judges and of the elected judges 
shows that appointment secures in the long 
run a higher average of experts for the 
bench. 

“We have had many able judges by 
popular election. These have owed their 
preferment to several circumstances. The 
effect of the old method of appointment 
was visible in the working of the new sys- 
tem for a decade or more, and good judges 
were continued by general acquiescense. 
In some states, indeed, the practice of re- 
electing judges without contest obtained 
until within recent years. Moreover, able 
judges have been nominated often through 
the influence of leading members of the 
bar upon the politicians who controlled 
the nominations. Shrewd political leaders 
have not ordinarily regarded a judgeship 
as a political place, because the office has 
had comparatively little patronage. If 
the nominee has been a man of high qual- 
ity, conspicuously fit, commanding the sup- 
port of the professional arid intelligent 
non-partisan vates, it has tended to help 
the rest of the ticket to success. The in- 
stances of great and able judges who have 
been placed on the bench by election are 
instances of the adaptability of the Amer- 
ican people and their genius for making 
the best out of bad methods, and are not 
a vindication of the system.’’—(Page 206.) 

‘“‘More than half a century’s experience 
with the election of judges has not, there- 
fore, commended it as the best method, 
though, for the reasons stated, its results 
up to this time are better than might have 
been expected. But with the changes pro- 
posed in the manner of making nomina- 
tions and of conducting elections of judges 
the system is certain to become less satis- 
factory. Now we are to have no state or 
county or district conventions, and the 
judges are to be nominated by a plurality 
in a popular primary, and to be voted for 
at the election on a non-partisan ticket, 
without party emblems, or anything else 
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to guide the voter. Like all the candi- 
dates for office to be elected under such 
conditions, they are expected to conduct 
their own canvass for their nomination, 
to pay the expenses of their own candidacy 
in the primary, and in so far as any spe- 
cial effort is to be made in favor of their 
nomination and election, they are to make 
it themselves.’’—(Page 207.) 

“They are necessarily put in the atti- 
tude of supplicants before the people for 
preferment to judicial places. Under the 
convention system it happened not infre- 
quently, for reasons I have explained, that 
men who were not candidates were nom- 
inated for the bench, but now in no case 
can the office seek the man. Nothing 
could more impair the quality of lawyers 
available as candidates or depreciate the 
standard of the judiciary. It has been 
my Official duty to look into the judiciary 
of each state, in my search for candidates 
to be appointed to federal judgeships, and 
I affirm without hesitation that in states 
where many of the elected judges in the 
past have had high rank, the introduction 
of nomination by direct primary has dis- 
tinctly injured the character of the bench 
for learning, courage and ability. The 
nomination and election of a judge are 
now to be the result of his own activity 
and for fortuitous circumstances. If the 
judge’s name happens to be the first on 
the list, either at the primary or the elec- 
tion, he is apt to get more votes than 
others lower down on the list. The in- 
cumbent in office, because he happens to 
be more widely known, has a great ad- 
vantage. Newspaper prominence plays a 
most important part, though founded on 
circumstances quite irrelevant in consider- 
ing judicial qualities.””"—(Page 208.) 

“More than this, there is a noticeable 
disposition on the part of some chief ex- 
ecutives to disregard party in making ju- 
dicial appointments, and this ought to be 
so. In the early history of our country, 
and indeed down to the Civil War, the 
construction of the Constitution as to the 
powers of the federal government was a 
party question, and doubtless affected the 
selection of federal judges. Yet the effect 
of the judgments of Marshall and his court 
was not weakened by Taney and his Demo- 
cratic associates when they came to con- 
sider the constitution. The Federalist 
Party died in 1800, but its national view 
of our government was vitalized by John 
Marshall, and preserved by the Supreme 
Court in unchanged form until the Civil 
War robbed the state’s rights issue of its 
political and sectional importance. Today 
a sound and eminent lawyer of either 
party who can conscientiously take the 
oath to support the Constitution may be 
appointed by a conscientious executive. 
What is true of the national government 
is true of the state governments, and there 
is not the slightest reason why an ex- 
ecutive should not appoint to the judiciary 
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of his state qualified persons from either 
party.’’—(Page 209.) 


EXHIBIT 2 


Quotations from Report of Commonwealth 
Club of California 


“It is safe to say that there is no single 
evil in the governments of the states of 
the Union of which the public is more 
keenly conscious, than their inefficiency 
in the administration of justice. It is 
common newspaper talk, the subject of 
numerous resolutions in public gatherings, 
and of planks in the platforms of vari- 
ous political organizations. Many rem- 
edies have been proposed, mostly changes 
in procedure, following the American prac- 
tice of attempting a cure by directory 
legislation rather than the perfection of 
the administration of the governmental 
function complained of. In all the discus- 
sion there has been almost no comment on 
the one feature distinguishing the judicial 
system of our state from that of every 
other civilized Caucasian nation, namely 
the selection of judges at general elec- 
tions, to serve for short terms. In all the 
rest of the western world, including such 
radical governments as those of New 
Zealand, Australia, and Great Britain, the 
judge is chosen by a qualified appointing 
officer or board, with a tenure during 
good behavior and usually a pension on 
retirement. 

“It is our opinion that it is much more 
than a mere coincidence that our inef- 
fective judicial system is found together 
with our refusal to accept the method of 
the remaining countries having our civil- 
ization in choosing persons qualified to 
direct the complicated and highly special- 
ized duties of the courtroom.” 

“Too many cases are won or lost on 
mere technicalities, and yet these very 
rules controlling the details of procedure 
are based on a mistrust of the ability of 
the judge to direct the course of the litiga- 
tion. The legislature commands with 
minute particularity the performance of 
acts as essential which could well be left 
to the discretion of the able judge, but 
which it hesitates to trust to men of the 
caliber given it by general elections. Per 
contra, when we have the procedure 
weighted with all this formalism, it is 
only with the driving force of a strong 
intellect that the multiplicity of rules can 
be made to work successfully.” 

‘“‘What has been said refers to the native 
intellectual ability and force of the candi- 
date. It must be equally obvious that to- 
day more than ever before, are profes- 
sional aptitude, study, training and ex- 
perience essential to the creation of an 
efficient judge.’’ 

“Are we capable of obtaining such a 
man at a general election of say a hun- 
dred thousand voters? Is not the intel- 
ligent voter compelled to admit, when once 
he has analyzed the pre-requisites for the 
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successful control of litigation, that he 
does not know and cannot know, without 
the expenditure of weeks of time and 
energy, who are the proper candidates to 
fill the half dozen judicial vacancies he is 
required to vote upon at frequent inter- 
vals? Only the lawyers with spectacular 
practices are ever heard of by the gen- 
eral public, while the very best of the 
judicial timber is almost unknown outside 
of the profession.” 

“In California the judge is nominated 
by petition and must submit to two elec- 
tions, one in September and one in No- 
vember. As his functions prohibit his 
having any political policy, he cannot have 
the assistance of any of the regular politi- 
cal organizations. He must in some way 
lift his personality out of the mass of citi- 
zens so that the voters will at least know 
he is a candidate. The two most suc- 
cessful methods are joining and participat- 
ing in the great fraternal social organiza- 
tions and entertainments, and the use of 
the newspapers to exploit the spectacular 
and yellow incidents of trials pending be- 
fore him. It is safe to say that the nine 
or ten months preceding the election of 
judges show a diminishing in the efficiency 
of the candidate for re-election of not less 
than fifty per cent. Nothing is more con- 
ducive to disgust with our institutions than 
to hear of a judge, who in the morning 
tells you of the corruption and venality 
in certain branches of the police service, 
that he spent the evening at the Police- 
men’s Ball, smiling genially in the faces 
of the particular officers whose evil con- 
duct he has depicted, shaking them by the 
hand and lending to them the apparent 
prestige and moral support of his high 
office. We have all heard of the judge 
who helped his way to the bench with the 
singing of questionable ditties at after 
dinner frolics of great fraternal organiza- 
tions; of the judge who kept the sympathy 
of the underworld by drinking, carousing 
and dicing in public places; of the judge 
who spent more of the afternoon hours at 
the racetracks and in the drinking cafes 
than on the bench; of the judge who 
emerges from his chambers into the court- 
room, surrounded by the reporters, for 
whom he will so shape up a case involving 
a salacious or meretricious incident in 
some unhappy family, that it will have 
high news value.” 

“These are but the more obviously dis- 
tressing incidents. But equally impairing 
to the efficiency of the bench is the loss 
of time and energy by the self-respecting 
and capable judge who knows, for it is a 
fact, that he must court publicity or he 
will be retired by some shrewder and less 
scrupulous campaigner or some opponent 
more fortunate in capturing a momentary 
popularity near election day. The longer 


the conscientious man is on the bench, and 
hence the more valuable he is as a public 
servant, the more keenly do we expose him 
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to this anxiety regarding his re-election. 
Defeat means a return to the bar without 
a brief, his clients attached to other at- 
torneys, and he at middle age and beyond, 
without the magnetism of younger men to 
draw to him acquaintances and make new 
professional bonds. His common sense 
recognition that the system compels him 
to court publicity justifies the sacrifice 
of time, energy and concentration on the 
eases before him. The marvel is that we 
have as much character and ability and 
intellectual integrity on the elective bench 
as we find there. The more honor to those 
who have it, but the more obvious the de- 
fects of a system which makes exceptions 
of those men who have the qualities which 
should be common to all its creatures.”’ 

“We summarize the foregoing findings 
as follows: 

*(1) Your Committee finds that inef- 
ficiency in the administration of justice is 
a universally recognized evil in the gov- 
ernment of American states, who alone 
of all the governments of the civilized 
world have the system of elected judges 
serving for short terms. 

““(2) That while honesty and good in- 
tentions are necessary in the judge, as in 
all public officers, efficiency in the posi- 
tion requires breadth and grasp of intel- 
lect, quickness, certainty and adaptability 
and, above all, mental stamina together 
with exceptional professional training and 
experience. 

(3) That the lack of these qualities 
puts the judge in the power of the shrewd 
and forceful attorney, leads to timidity, 
uncertainty and error in the rulings of 
the court, and sluggishness in the progress 
of litigation. 

(4) That while procedure may be 
simplified, the actual problems presented 
to our courts grow more and more com- 
plex with the more complex organization 
of our civilization, and the need for 
greater mentality in the judge correspond- 
ingly increases. 

(5) That the information as to the 
men having the requisite qualifications is 
not within the reach of the average intel- 
ligent citizen and that hence he is not 
qualified to make a proper choice at a 
popular election. 

“(6) That under the elective system, 
every judge, though no longer in partisan 
politics, must be a political vote seeker, 
and his long campaign at once impairs his 
efficiency during its continuance and, with 
its temptations to favor powerful organiza- 
tions controlling votes and to seek adver- 
tising in the press, is likely to impair 
permanently his moral character and judi- 
cial balance. 

(7) That the uncertainty of tenure 
and offensiveness of campaigning are not 
only unfair and demoralizing to the judges 
who serve us, but prevent many of the best 
qualified men from becoming candidates. 

(8) That various judges in this vicin- 
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ity who have been appointed have demon- 
strated their efficiency and given great 
satisfaction. 

“(9) That the selection of judges at 
general elections was a product of the 
democratic movement in the earlier half of 
the last century, when the country was 
sparsely inhabited and the candidates were 
well known to the electors. 

(10) That since the growth of large 
cities with their more complex organiza- 
tion, the democratic reforms have turned 
to the short ballot, with its appointive sys- 
tem, for officials requiring high standards 
of professional character and ability. 

(11) That in California the change 
from elected court to appointed commis- 
sioners in the determining of injuries to 
laborers; and from elective to appointed 
officers in adjudicating railway freights 
and fares, and the rates for water, gas, 
light, heat, and telephones, all indicate a 
readiness to listen to the proposal of the 
appointment of judges as a remedy for the 
inefficiency of our courts. 

“We therefore propose that the consti- 
tution be so amended that the people shall 
select their judges through appointment 
by some official elected by them; that 
when so selected they serve during good 
behavior, remaining subject to removal 
under the present provisions; that is, 
either through the people’s representatives 
in the legislature, by impeachment or 
joint resolution, or directly by the people 
through the agency of the recall.’ 





A New Book Explains Courts 


A book entitled ‘‘ American Courts— 
Their Organization and Procedure’’ has 
recently been published by the MeGraw- 
Hill Book Company, New York City. 
The Author is Professor Clarence N. 
Callender, a member of the bar of 
Philadelphia and professor of business 
law in Wharton School, of the Univer- 
sity of Pennsylvania. The purpose of 
the book is set forth in the preface in a 
few words. The courts and the processes 
of litigation have always been a mystery 
to the public; there is little in this field 
which cannot be explained in simple 
language; and yet few attempts have 
been made to do this. In this work the 
state and federal court ogranizations are 
explained and in a general way the pro- 
cedure employed in handling the vari- 
ous types of litigation is told. Naturally 

(Continued on page 185) 








Judgment Executed in Newspaper Case 





Baltimore Newspaper Men Pay Fine and Serve Day in Jail—H. L. 
Mencken Says Judge O’ Dunne’s Action Helps to Make 
Journalism a Self-Respecting Profession 





In the last preceding number of the 
JOURNAL considerable space was de- 
voted to setting forth the opinions in 
the remarkable contempt cases arising 
in the court of Judge Eugene O’Dunne 
of the Supreme Court’ of Baltimore 
City. In one ease the power of the 
court to punish for contempt committed 
by a police official in giving out in- 
formation in a pending case was vindi- 
cated, but the finding of guilty was ex- 
punged after the defendant filed an ex- 
planation and virtually threw himself 
on the merey of the court. In the other 
ease there remained, at the time of pub- 
lication, the execution of sentence, which 
called for incarceration of three editors 
and two photographers employed by the 
Baltimore News and the Baltimore 
American, and the payment of a fine of 
$5,000 by the managing editor of one 
of the papers. On Feb. 21 the fine was 
paid and the five defendants entered 
jail to serve their terms of one day. 

That the impersonal handling of the 
matter by Judge O’Dunne had pre- 
cisely the effect. which was intended is 
clearly indicated by the account of the 
expiation published by one of the papers 
implicated. The account of the submis- 
sion to punishment was published by the 
paper in a manner as impersonal as was 
the judge’s opinion and sentence. The 
account concluded with the final com- 
ment of Judge O’Dunne, as follows: 


These contempt cases were thrust upon 
me in a sudden emergency arising out of 
the trial of the Whittemore case. It re- 
quired prompt and decisive action. Very 
able lawyers had grave doubts both as to 
the legality of the action and as to the 
right of appeal. 

The Baltimore 
American 


News and Baltimore 
were honest in their desire to 


test both of these legal questions. They 
were given a full hearing and accorded 
every opportunity to do so. They have 
done so. In so doing they have also per- 
formed a service to the profession—to 
their profession and to ours. 

They have approached the question from 
a purely legal standpoint. Throughout, 
they evinced perfect candor. In their own 
papers they carried more accounts of the 
case than other papers did. At no time 
have they evidenced any personal animos- 
ity. It has been a legal controversy, not 
a personal issue. 

It is the people’s institutions I was in- 
terested in, not any personal dignity of 
my own with which I was concerned. As 
an individual I would like to have been 
able to relieve the editors of the day’s jail 
sentence—if that were compatible with the 
proper protection of the dignity of the 
people’s tribunals. But it was. not—nor 
have they asked or desired that. They 
have shown that editors are good sports— 
that they recognize the flag and salute it 
when the court of last resort has spoken. 
They certainly had a right to differ with 
the judgment of any court other than the 
highest—especially when they were will- 
ing to pay the freight and make the test— 
and abide the result. 

The press and the courts are working 
in perfect harmony in this community. I 
hope that condition may continue. 

It makes each more efficient within its 
own sphere. Their spheres are distinct, 
though both in their own way promote 
public justice; the methods of approach 
being distinct, though the ultimate goal 
may be the same. 


Baltimore is the home of one of the 
most outspoken journalists of the coun- 
try—Henry L. Mencken, who has held 
all the editorial positions on a paper in 
his home city. In a syndicated article 
appearing in many papers Editor 
Mencken dealt with the newspaper case 
in his usual colorful way. After relat- 
ing the facts his article said: 

It seems to me that these doings by 
Judge O’Dunne deserve to be heard of 


throughout the length and breadth of this 
great republic, and that every journalist 
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who respects his trade should rejoice to 
get wind of them. If they are imitated 
by other judges—which is, of course, im- 
mensely improbable, but nevertheless 
lovely to think of—more will be done to 
make journalism a dignified and self-re- 
specting profession than will ever flow out 
of a million hollow and nonsensical codes 
of ethics, drawn up by senile editorial 
writers under the influence of synthetic 
sarsaparilla, and forgotten as soon as they 
are drafted. 

The learned judge, it will be noticed, 
showed no heat or animus. He might have 
sent the six journalists to jail for six 
months or even for a year, but he was 
content to make them sit for one single 
day—surely no disgrace in this era of pro- 
hibition snoopers and insane traffic laws. 
The point is that he was determined to 
make them sit—and that his courtroom 
will be spared their obscenities hereafter. 
If there were a thousand judges like him 
in this reaim, the judicial circuses which 
now disgrace the trial of criminals among 
us would be abated, and the process of 
justice would take on the dignity and de- 
cency which belong to it by nature and as 
of right, and which, in genuinely civilized 
countries, it has. 

That such circuses have long since 
reached an intolerable pass in the United 
States must be plain to every one. A show 
such as the Rhinelander case or the 
Peaches Browning case is not merely in- 
decent: it is also grossly subversive of 
every principle of justice. With photog- 
raphers swarming in the courtroom and 
the tabloids and other wretched sheets ap- 
parently free to print anything they please, 
however unjust and damaging to either 
party, the actual trial becomes a degrad- 
ing farce, and the judge on the bench a 
mere clown. He has the remedy in his 
hands, but only too often he seems afraid 
to use it. Judge O’Dunne, though he was 
new to the ermine, for he had just been 
appointed to fill an unexpired term, was 
not afraid. His reward was swift and 
almost melodramatic. The burghers of 
Baltimore called upon to judge him, 
elected him for a fifteen year term by one 
of the largest majorities ever heard of. 

I believe that any judge who ventured 
to follow him would be rewarded in the 
same way in any other American com- 
munity. Perhaps I ought to except cer- 
tain areas—for example, southern Cali- 
fornia and suburban New York—where a 
trial at law is a mere bullfight, and the 
resident morons seem to like it, but I 
throw them in for good measure. That, 
indeed, must be a stupid man who cannot 
see that the dignity of the courts is one 
of the essential safeguards of liberty, and 
perhaps the most essential of them all. 
When the lowest sort of yellow journals 
are able to defy the judge on the bench, 
and to intrude their idiotic frauds and 
buffooneries into the process of justice— 
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when that is permitted, then no man is 
safe. 

In England, whence our law is mainly 
derived, no such thing is heard of. Simply 
to imagine it, in fact, would be fatal to 
the average English judge. In that be- 
nighted country every man accused of 
crime is presumed to be innocent until a 
jury has found him guilty, and so long as 
he remains thus innocent the courts pro- 
tect him with great assiduity. To express 
any opinion about his guilt is contempt of 
court. To invade any of his rights is 
contempt of court. To treat the proceed- 
ings against him with levity is again con- 
tempt of court. Photographers are not 
permitted to enter English courtrooms. 
And the reporters in attendance must con- 
fine themselves to the actual evidence, or 
go to jail. 





A New Book Explains Courts 
( Continued from page 183 ) 


only general and brief statements are 
made concerning procedure. 

The book is written in a manner suf- 
ficiently simple to serve the author’s 
purpose and to inform any intelligent 
reader. The first chapter on attorney 
and client deals with a subject of genu- 
ine importance to laymen and one 
which is probably as much a mystery as 
any part of the entire subject. Suc- 
ceeding chapters deal with state court 
systems, the federal court system, steps 
in litigation, courts of equity, probate 
courts and eriminal courts, concluding 
finally with an exeellent chapter on 
commercial arbitration and one equally 
good concerning the reform of proced- 
ure. An appendix contains a very con- 
venient description of the courts and 
their several jurisdictions in all the 
states. At the end of each chapter are 
found references for the aid of readers 
who wish to follow the subjects in more 
comprehensive sources. An index rounds 
out a volume of great potential useful- 
ness, though it is to be feared that most 
of those who could benefit themselves by 


its study already think they know 
enough. Probably among the many 


thousands of young men who are being 
trained for business the work will find 
its readiest reception. 








Editors Consider Contempt Procedure 





Paper Presented at Annual Meeting of American Society of News- 
paper Editors Upholds Power of Courts—Change in 
Procedure Proposed 





At a meeting of the American Society 
of Newspaper Editors held in Washing- 
ton in January of this year a paper on 
contempt of court as applied to news- 
papers was read by Mr. Stuart H. 
Perry, editor of the Adrian (Mich.) 
Telegram. The paper is valuable both 
for the information it contains and as 
an index to editorial thought on the 
subject. It is a matter to which the 
author has devoted attention for sev- 
eral years. Lawyers and the public 
generally should know the present trend 
of thought of editors sponsored by their 
national organization. Through the 
kindness of The Editor and Publisher’ 
we are enabled to present here a con- 
siderable part of the paper. 

By way of introduction it may be 
said that Mr. Perry’s paper confirms 
the belief previously expressed in these 
columns that there is every reason for 
understanding and _ co-operation _be- 
tween self-respecting judges and self- 
respecting editors in presenting court 
news in such manner that the public 
will be properly informed and the courts 
will not be lowered in/ popular estima- 
tion, nor will the freedom of the press 
be encroached upon. Cogent reasons 
for maintaining the power of the courts 
to punish for contempt, and without 
jury trial, are offered by Mr. Perry. 
His proposal for a change in the law 
is procedural—that in eases of con- 
structive contempt the determination of 
guilt shall be made by another judge 
than the one whose court is assumed to 
have suffered the contempt. He would 
apply the customary privilege of 
change of venue to these actions. What 


1The Editor and Publisher, 
Bldg., New York City. 
22, 1927. 
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follows is extracted from the report re- 
ferred to. 
Criticism of a Court 

The general theory of the law of con- 
tempt is so clear and logical, and it has 
been so uniformly and consistently ap- 
plied by the courts, that the publisher 
ordinarily should have no difficulty in 
keeping within the law. In all jurisdic- 
tions he may, during the pendency of a 
ease, publish a fair and truthful account 
of the proceedings. In all jurisdictions 
during the pendency of a case he must 
refrain from publishing other matter, 
whether news or comment, of a char- 
acter caleulated to prejudice the rights 
of either side, to discredit the court, or 
to influence its decisions. 

As to how freely he may criticize the 
court after the case is ended, he must 
ascertain the law in his own particular 
state. If his state happens to be one of 
the half dozen adhering to the more 
stringent rule, he nevertheless may 
freely criticize the court’s reasoning and 
the soundness of justice of its decision, 
as long as he does not impugn its mo- 
tives; but he will be in contempt if he 
charges the court with deliberate un- 
fairness, corruption, or other official 
misconduct. In the rest of the states, 
and in dealing with the federal courts, 
he may go to any length after the case 
is ended, not being answerable in con- 
tempt proceedings even if his comments 
are false and malicious, but only to the 
judge personally in an action of libel. 

Contempts are punished summarily 
without a trial by jury. This term 
‘‘summarily’’ is often misunderstood. 
It does not mean that the defendant is 
punished immediately and without hear- 
ing. That may be done in eases of con- 
tempt committed in the judge’s pres- 
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ence, but in all eases of so-called in- 
direct contempt (which inelude all 
newspaper contempt) he has his day in 
court. The defendant is brought in on 
a rule to show cause, by an attachment 
or similar process; he is informed of the 
allegations against him and the affidavits 
in support of them; a day of hearing is 
set giving him reasonable opportunity 
to prepare his defense, the case is heard, 
and if he is found to be in contempt he 
is sentenced to a fine or imprisonment. 

The fact that the case is heard with- 
out a jury is one of the chief grounds of 
criticism in such eases. This view is ex- 
pressed in the following words from an 
able editorial discussion of the subject 
in Editor and Publisher: 

“Within a few days after Mr. Perry’s 
address at Chicago, the United States Su- 
preme Court held that the contempt pro- 
visions of the Clayton act are constitu- 
tional and that railroad strikers who 
demand it must have trial by jury. * * * 
Is a newspaper editor, such as Carl Magee, 
less entitled to a contempt trial by jury 
than are railroad strikers? * * * We be- 
lieve it unjust to deny a jury trial of the 
facts.”’ 

As eminent a journalist as Dean 
Walter Williams has been quoted to the 
same effect, and a like view has been ex- 
pressed by numerous editorial writers. 

The present procedure, however, is 
consistent with the nature of the offense. 
As the court stated in the Chadwick 
case, already referred to: 

“Proceedings for contempt are not crim- 
inal cases within the intent and meaning 
of the constitution of the United States or 
of this state. * * * We are not aware of 
any decision under a cqnstitution similar 
to ours holding that one accused of con- 
tempt is entitled to a jury trial. It is ap- 
parent that this power should be lodged 
in the court. It is repugnant to all ideas 
of propriety that a jury should determine 
whether an act committed or a statement 
made in the presence of the court or out- 
side it was insulting and degrading to the 
court itself, and tended to obstruct the 
due course of justice. * * * Cases of con- 
tempt were never triable by jury, and the 
object of the power would be defeated in 
many cases if they were.’’ (In re Chad- 
wick, 109 Mich. 588; Cooley on Const. 
Lim. (4th Ed.) (394).) 


Reflection will make clear the sound- 
ness of this reasoning. The only pur- 
poses of a jury trial would be either to 
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establish the facts or to determine their 
legal effect. There can never be any 
serious question of fact in the case of a 
newspaper contempt, because the fact 
of the publication tended to impair the 
administration of justice. In some cases 
the jury’s verdict might be fair and 
wise, but in other cases it would be 
a travesty. 

Picture a case in which a newspaper, 
through the very articles eomplained of, 
had created a strong a nosphere of 
friendliness or hostility toward one of 
the parties to the suit, or of prejudice 
against the court: how could a jury 
from the community, sharing the com- 
munity’s prejudice and believing that 
the newspaper by its conduct was actu- 
ally promoting justice, be expected to 
find the publisher guilty of impairing 
the administration of justice? More- 
over, knowing how jury trials are some- 
times conducted, and to what lengths 
they go, we can easily imagine a case 
where the dignity of the court would 
suffer more from the trial than it did 
from the original contempt. 

In this connection it is pertinent to 
point out that contempt is not an offense 
against the judge himself; otherwise, it 
is ineoneeivable that Anglo-Saxon law 
for eight hundred years, in every Eng- 
lish-speaking country, would have al- 
lowed a judge to sit in a case of con- 
tempt against his own court. Contempt 
is not an offense against the judge, but 
against the court as an institution, and 
thereby against the people who created 
that institution. 

Exception in Clayton Act 

The reference to the Clayton act, 
which I quoted, is not in point because 
the act itself did not aim to cover in- 
direct contempts, such as newspaper 
articles, that interfere with the admin- 
istration of justice. In that case the 
United States Supreme Court in a 
unanimous opinion said: 

“That the power to punish for con- 
tempts is inherent in all courts has been 
many times decided and may be regarded 


as settled law. * * * That it may be regu- 
lated within limits not precisely defined 


‘ 
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may not be doubted. The statute now 
under review is of the latter character. 
It is of narrow scope, dealing with the 
single class where the act or thing consti- 
tuting the contempt is also a crime in the 
ordinary sense. It does not interfere with 
the power tc deal summarily with con- 
tempts committed in the presence of the 
court so near thereto as to obstruct the 
administration of justice, and is in ex- 
press terms carefully limited to the cases 
of contempt specifically defined. * * * The 
simple question presented is whether Con- 
gress may require a trial by jury upon 
the demand of the accused in an independ- 
ent proceeding at law for a criminal con- 
tempt which is also a crime.’’ (Michael- 
son vs. U. S., 45 Sup. Ct. Rept. 18.) 


Thus the court specifically limits its 
decision to acts of contempt which are 
also common crimes. It is also to be 
noted that the court clearly excludes 
eases of contempts committed ‘‘in the 
presence of the court or so near.thereto 
as to obstruct the administration of 
justice.’’ That was precisely the ground 
on which the famous ease of the Toledo 
News-Bee was decided in the district 
court, affirmed by the cireuit court of 
appeals, and again affirmed by the su- 
preme court. In the latter type of cases 
there is no reason to believe that the 
supreme court would uphold a law re- 
quiring a jury trial. 

To resume the procedure in contempt 
cases, there is an impression that the 
party adjudged guilty of contempt has 
no recourse but to accept his punish- 
ment. The number of cases that have 
found their way to appellate courts 
negatives that assumption. It is true 
that under the common law contempt 
proceedings were not reviewable, but at 
present there are few, if any, jurisdic- 
tions in which provisions for review are 
not found. In the Federal courts puni- 
tive contempt orders are subject to re- 
view. on their merits, in the cireuit court 
of appeals and in the supreme court. In 
the state courts they are reviewable in 
various ways, such as by writ of error, 
certiorari or habeas corpus. 

It would seem clear, therefore, that 
in contempt cases—certainly in cases of 
newspaper contempt—the defendant’s 
rights are substantially protected. He is 
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entitled to a hearing, to the aid of coun- 
sel, to bail, to a stay of proceedings, and 
to a review of his case upon its merits. 
Of course an appeal involves expense, 
but that is true of all litigation and 
therefore it is not an argument that 
points to any conclusion. If a defend- 
ant in contempt proceedings happens to 
be punished unjustly and is foreed to 
spend money to get a final vindication 
from an appellate court, it is unfor- 
tunate; but his case is no worse than 
that of any other litigant who has to go 
to a higher court to get an erroneous 
judgment reversed. 


With this brief outline of the salient 
features of the existing law, let us con- 
sider the arguments for its modification. 
I presume that nobody who believes in 
our form of government would deny the 
right of courts to punish acts of direct 
contempt; but some whose opinions are 
entitled to the fullest respect have the 
impression, more or less definite, that 
the power of courts in dealing with con- 
tempt by newspaper publication should 
be eurtailed. That impression centers 
chiefly about two ideas: 

First, that summary punishment with- 
out a jury trial is wrong, and 

Second, that the punishment of so- 
called indirect or constructive contempt 
committed by newspapers is a wrong- 
ful impairment of the freedom of the 
press. 

The objections to a trial by jury on 
contempt cases have already been dealt 
with, and to my mind they are eonclu- 
sive and unanswerable. 

As to the invasion of the liberty of 
the press, I am unable to see wherein 
either the rights of the‘publie or the 
proper practice of journalism have been, 
or can be, prejudiced by a reasonable 
and proper application of the exist- 
ing law of contempt. The answer might 


immediately be made that the law is not 
always reasonably and properly applied; 
that some-courts have arbitrarily im- 
posed punishment in pique or anger, or 
from an exaggerated sense of their own 
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dignity, and that some publishers have 
been victims of gross injustice. 

That may be true. It is also true that 
some judges have been crooks or drunk- 
ards, that some juries have been venal, 
that the guilty sometimes escape and the 
innocent sometimes hang. Individual in- 
stances of the abuse‘of judicial power, 
however flagrant, do not argue convine- 
ingly for a change in the system itself, 
unless they are so numerous and fre- 
quent as to reflect a chronic tendency 
to such abuse. 

; Editors Rarely Accused 

But let us keep our sense of propor- 
tion. Not all of those participating in 
this discussion have done so—for ex- 
ample the Hon. Robert W. Winston, 
former judge of the Supreme Court of 
North Carolina, with whom I have had 
the pleasure of a short correspondence 
on this subject. In an article in Serib- 
ner’s Magazine, Judge Winston men- 
tions four eases, occurring through a 
considerable period of years, in which 
he argues that there was a miscarriage 
of justice, and says: 

“Now if such cases were rare or excep- 
tional it would not so much matter, but 
they are not rare. They are occurring 
all over the country. In fact, whenever a 
self-centered judge is ridiculed or criti- 
cised, someone is likely to wind up in jail. 
* * * The natural result of the assumption 


of this power is that American newspapers 
stand in awe of tyrannical judges.”’ 


I must take issue on this question of 
fact, and I will give you some impres- 
sive evidence. 

The Supreme Court of Michigan has 
been hearing appeals for 90 years, and 
the ten thick volumes of the Michigan 
digest contain more than 28,000 cases. 
Out of that large number I could find 
but 95 eases involving contempt of court 
in any form. Of these 95 cases, just one 
involved the publisher of a newspaper. 
I also found that there was one case in 
a Federal court that arose in Michigan. 

The question still remained, however, 
as to how many editors might have been 
punished in the lower courts without 
taking appeals. So, pursuing the in- 
quiry further, I wrote to the editors or 
publishers of every daily paper in Mich- 
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igan asking whether anyone connected 
with their papers had ever been cited 
for contempt, or threatened with cita- 
tion. I received answers from five-sixths 
of them, representing practically every 
important daily paper, and not one of 
them had ever had any experience with 
contempt proceedings. Mr. Bingay of 
the Detroit News, speaking from 18 
years’ experience, could not remember 
that any newspaper man in Detroit had 
ever been even threatened with con- 
tempt proceedings. One editor had a 
vague recollection of somebody being 
threatened, and one publisher said that 
a former owner of his paper many years 
ago paid a fine of $10—adding that he 
admitted that he was guilty and that it 
was worth the money. 

Thus you see how greatly Michigan 
editors ‘‘stand in awe of tyrannical 
judges.’’ And, it is to be noted, the law 
of contempt in Michigan is more strict 
than in most of the states. 

But are Michigan judges exceptionally 
lenient, or Michigan editors peculiarly 
‘autious? Let us look at the record of 
the other states. 

The huge Century Digest, in fifty 
great volumes, digests 570,000 cases, in- 
eluding the decisions of all state and 
Federal appellate courts from) the earli- 
est times to 1896. As nearly as I could 
determine, there were 28 cases under the 
title ‘‘contempt by publication’’ where 
newspaper men were defendants in con- 
tempt proceedings. 

This digest is continued in the First 
Decennial Digest in 25 volumes, cover- 
ing the years from 1897 to 1906, in 
which 190,000 cases are digested. Dur- 
ing this period there were 16 cases of 
contempt against newspapers. 

The Second Decennial Digest, in 24 
volumes, covering the next ten years, 
includes 210,000 cases. There were 19 
eases of contempt against newspapers. 

The serial numbers of the American 
Digest, in 25 volumes, covering the 
period from 1917 to June, 1926, and 
digesting more than 200,000 cases, in- 
clude 23 cases of contempt against 
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newspapers. From Nov. 1 1919, to Sept. 
1, 1926, during which over 30,000 ap- 
peals were heard, there was not a single 
one. In the entire year 1925 there was 
none; in 1926 there was one. 

Thus during our entire history out of 
about 1,170,000 appealed cases only 83 
dealt with the merits of contempt charges 
against newspaper men. Seventeen states 
furnish only one such ease apiece ; eleven 
states furnish none. During the last 20 
years, with a population of more than 
100 millions, with more than 20,000 
newspapers, with courts sitting in 2,000 
counties, and in a period of unusual 
political and social stress an average of 
only two such eases a year have reached 
any appellate court. 

It is apparent, therefore, that Mich- 
igan’s record of but two contempt ap- 
peals is about the average for the entire 
country. And there is no reason to sup- 
pose that the ratio between cases ap- 
pealed and eases not appealed is differ- 
ent in Michigan from what it is in the 
country at large. 

As far as the reported cases disclose, 
the punishments imposed in contempt 
cases usually are very moderate, often 
nominal. They are expressly limited by 
statute in many states. We all know 
from our own observation that judges 
are generally reluctant to take such ac- 
tion against newspapers and that many 
published articles are ignored which 
might be made the basis of contempt 
proceedings. The guiding principles of 
the law of contempt are sound, and the 
great majority of judges, like the great 
majority of newspaper men, are sensible 
and conscientious. On the whole, pun- 
ishment for contempt of court is one of 
the remotest hazards of the newspaper 
business in normal circumstances. 

Case of Corrupt Judge 

But what of the abnormal circum- 
stances? Normally an editor should not 
desire to attack the integrity of a court. 
But let us suppose the exceptional case 
where the judge is actually corrupt and 
his court is not a court of justice but 
the instrument of a crooked political 
machine. In other words, suppose a 
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bad judge takes refuge behind a rule of 
law designed for the public benefit and 
uses it unfairly for his own benefit and 
against the public. In such ease the 
editor who attacks him, simply becomes 
a crusader for the right, and must suffer 
the same as any other crusader who 
wages war against forces of evil that 
are temporarily entrenched behind the 
ramparts of official authority. He is 
like a subordinate officer in the army or 
navy who defies discipline and invites 
demotion and punishment in order to 
expose the unworthiness of a superior. 
His guilt becomes a virtue, his offense a 
publie service, his punishment a mar- 
tyrdom. Such cases have arisen, and 
will arise, there is no way to prevent 
them. And when they do arise, the 
editor or the officer, conscious of the 
righteousness of his cause and willing 
to perform a public service to his per- 
sonal detriment, can only go ahead 
bravely, make his fight, take his punish- 
ment, and await the public vindication 
which surely will come to him. 

An example of that kind is the case 
of Carl Magee of the Albuquerque State 
Tribune, whom we are so pleased to have 
upon the program, of this session. Per- 
sonally, I have no doubt that he was 
morally in the right, and that he made 
an admirable and heroic fight in behalf 
of the public welfare. The circum- 
stanees of that struggle naturally arouse 
the indignation of newspaper men and 
of all good citizens. But it would be a 
great mistake to let the current of that 
indignation sweep us toward radical 
changes not demanded by the general 
publie interest, nor justified by the re- 
lations of courts, newspapers and public, 
viewed as a whole. We must bear in 
mind that the ease of Carl Magee is not 
typical but very exceptional in that it 
stands virtually alone in the history. of 
American journalism. 

Such a counsel of perfection as would 
prevent any instance of injustice is 
hardly to be realized in this imperfect 
world. It demands a legal system that 


will be infallible even in the hands of 
the fallible—in other words, one that 
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cannot be abused or perverted even by 
the corrupt and the malicious. Such an 
ideal is unattainable. 

Such situations as Carl Magee faced 
so courageously are exceedingly rare. 
They are abnormal, essentially revolu- 
tionary in character, and they cannot be 
met by a relaxation of the law without 
inviting worse evils from the opposite 
direction. Enlarged freedom for the 
press in dealing with the courts and 
with matters pending before them might 
in rare cases enable an editor to expose 
an unworthy judge or an unfair trial; 
but it would open wide the door to an 
evil that would be greater and much 
more frequent—the trial of cases by the 
newspapers and the public, instead of 
by judges and juries. 

As an editor and publisher, I should 
dread the responsibility that would be 
thrown upon the press if the bars 
against interference with court proceed- 
ings were let down, and if newspapers 
were free to attack the character and 
motives of judges, jurors, witnesses and 
attorneys during trials. Unserupulous 
newspapers, which already are the bane 
of the profession and of the public, 
would be the first to také advantage of 
such license. It needs no profound pub- 
licist to predict what the result would 
be. It would be nothing less than the 
end of the reign of law. 

Change of Venue Proposed 

There is one particular, however, in 
which the law of contempt procedure 
might well be modified in certain juris- 
dictions—a provision that charges of 
contempt committed outside the pres- 
ence of the judge should be heard be- 
fore another judge. The practice of 
calling in a different judge is recom- 
mended by the United States Supreme 
Court in Federal cases, and is fre- 
quently followed in state courts. In a 
few states it is apparently obligatory, 
but in most states it is discretionary. 
Since that practice is perfectly feasible 
in the ease of all subordinate courts, 
there would seem to be no good reason 
why it should not be required by law 
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in all the states, thereby disposing of 
the prevalent and natural complaint 
against a judge sitting in a case in- 
volving himself. 

I heartily agree with Editor and Pub- 
lisher and numerous other critics, in 
advocating that this salutary practice 
should be made obligatory in all juris- 
dictions by legislation. It disposes of 
what, to my mind, is the one valid and 
serious criticism against the existing 
law. 

I hope no one will interpret my words 
as a surrender, in the slightest degree, 
of any part of the legitimate liberties 
of the press. Not only would pride in 
my profession, and confidence in its es- 
sential integrity forbid such a conces- 
sion, but also the realization that a free 
press is at once a sacred heritage from 
the past and an indispensable safeguard 
for the future, something to be pre- 
served at all effort and defended at all 
risk and cost. I am fully mindful also 
of the shortcomings of our legal system 
in general. And, on the other hand, I 
have scant patience with the shallow and 
intemperate denunciations of the press 
as a promoter of crime and disrespect 
for law. No business or profession, I 
confidently believe, is on the whole di- 
rected by more conscientious minds and 
hands, and so far from being an impedi- 
ment to justice, I believe no foree in our 
public life works more strongly in favor 
of the reign of law and the sound ad- 
ministration of justice. 

But while we strive to maintain free- 
dom in our action, let us aim not to 
segregate journalism as a separate in- 
terest, but to appreciate more fully its 
intimate identity with the body politic 
which it serves. Eternal vigilance is the 
price of liberty, for the press as well as 
for the individual; but let us not over- 
look the fact that without the protection 
of individual rights there can be no 
safety for the press, and that the free 
and efficient operation of the courts is 


the foundation upon which rest all our 


constitutional guaranties, including that 
of free speech and a free press. 
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